
These Conditions of Sale comprise of Part A – Conditions of Sale, and Part B - Software Licence Agreement (where Part B is applicable) 

 

 

PART A – CONDITIONS OF SALE 
 

1. DEFINITIONS, INTERPRETATIONS & APPLICABILITY 
1.1 Unless inconsistent with the context of subject matter: 

Company
  

means Setpoint Solutions Limited. 

Conditions
  

means these Conditions of Sale. 

Customer
  

means the company, firm, person, or persons to whom this quotation or tender is addressed, or who has ordered 
Goods and/or Services from the Company. 

Goods
  

means any goods, equipment, parts or Licensed Software supplied to the Customer by the Company, except that 
where the word “Goods” appears in Section 7 of Part A of these Conditions, it shall not include the Licensed 
Software. 

License
  

means the license of the Licensed Software granted in the Agreement comprising Part B of these Conditions. 

Licensed Software   means the Vendor’s proprietary computer programmes and applications installed in equipment by the Vendor for the 
Customer, and associated documentation identified in the quotation or tender. 

Services
  

means all services rendered to the Customer by the Company and its employees and agents in the supply, 
installation, commissioning, and servicing of Goods supplied to the Customer. 

1.2 The Customer’s order for Goods and/or Services once accepted by the Company, or the Customer’s acceptance of the Company’s quotation 
or tender for the supply of the Goods and/or Services, shall constitute a binding contract upon and subject to the terms of these Conditions. 
Any acceptance by the Customer of the Company’s quotation or tender, or any order made by the Customer which purports to be on terms 
other than, or in addition to these Conditions, shall be deemed to be on the terms of these Conditions only, subject to clause 1.3 below. 

1.3 No alteration or waiver of, or addition to, these Conditions shall be effective unless in writing and signed for and on behalf of both the Company 
and the Customer. No person claiming to act on the Company’s behalf is authorised to waive or change these conditions orally. 

1.4 No contract arising out of acceptance of the Company’s quotation or tender, or the order made by the Customer shall be able to be cancelled 
by the Customer without the written consent of the Company. The Company may, but shall not be obligated to, consent to a cancellation on 
the condition that the Customer pays to the Company all costs and expenses incurred by the Company in fulfilling the order up to the date of 
cancellation. 

2. QUOTATIONS AND PRICES 
2.1 Quotations are valid for a period of 30 days unless otherwise agreed by the Company. 

2.2 Quotations are in New Zealand dollars and exclude Goods and Services Tax and freight charges unless otherwise stated. 

2.3 The Company reserves the right to revise prices and charges in the event of any change in costs and/or exchange rate between the date of 
quotation and the date of delivery. 

2.4 Any modifications to software resulting from changes to specifications after the acceptance of the Company’s quotation, if agreed to be 
undertaken by the Company, will be at the Customer’s cost. 

3. DELIVERY 
3.1 The Company will use its best endeavours to deliver the Goods in accordance with any pre-arranged dates. 

3.2 No guarantee is implied as to delivery dates nor will the Company be liable for any loss or damage arising from delays in delivery howsoever 
caused, and whether in respect of the whole or part of the Goods ordered. 

3.3 A delay in delivery shall not entitle the Customer to cancel the contract. 

3.4 Where a contract involves more than one delivery, these Conditions apply to every delivery. 

3.5 Subject as above, delivery shall be taken by the Customer within the period (if any) specified in the quotation or order. The Customer 
will supply such details as may be necessary (or required by the Company) to enable the Company to complete the delivery. If for any 
reason the Customer is unable to accept delivery of the Goods at the time when the Goods are due and ready for delivery the Company 
may (but shall not be obliged to) store the Goods if its storage facilities permit and take reasonable steps to prevent their deterioration 
until their actual delivery. The Customer shall be liable to the Company for the reasonable cost (including insurance) of the Company 
so doing. This provision shall be in addition to, and not in substitution of, any liability for which the Customer may become liable in 
respect of its failure to take delivery at the appropriate date. 

3.6 The Company’s responsibility for the Goods ceases and the Goods become the Customer’s risk once dispatched from the Company’s 
premises. 

4. TITLE 
4.1 Ownership of the Goods remains with the Company and will not pass to the Customer until all Goods supplied to the Customer have 

been paid for in full. Until that time the Customer will keep possession of the Goods so that they can be readily identified as belonging 
to the Company; and the Customer is not authorised by the Company to dispose of the Goods. 

4.2 If the Customer defaults on any of these Conditions, the Company has the right to retake possession of the Goods supplied, and the 
Customer authorises the Company to enter the premises in which the Goods are stored and retake possession of the goods. 

4.3 The Company shall not be liable for any costs, damages or losses suffered by the Customer or any other person caused by retaking 
possession of the Goods. The Customer hereby indemnifies the Company against prosecution and claims for damage resulting from its 
seizure of the Goods. 

4.4 Regardless of any other provision in these Conditions which may suggest otherwise, in no circumstances will the title for the Licensed 
Software be transferred to the Customer. The use of the Licensed Software is by way of license only under the terms of Part B of these 
Conditions. 

5. PERSONAL PROPERTIES SECURITIES ACT 
5.1 The Customer acknowledges and agrees that in consideration of the supply of goods on these terms and conditions the Customer grants 

to the Company a first ranking security interest under the Personal Property Securities Act 1999 (PPSA) in each and every supply of 
goods made by the Company to the Customer’ thus securing to the Company the purchase price and the obligations in this document. 

5.2 In the event of any default by the customer under these terms and conditions the Company shall be entitled to exercise all rights of a 
secured party under the PPSA. 

5.3 The Customer will sign any further documents or provide any further information to enable the Company to register a financing statement 
of financing change statement on the PPSA register. 

Setpoint Solutions Limited: Terms and Conditions of Sale 



5.4 The Customer will not register a financing charge statement or change demand without the prior written consent of the Company. 

5.5 The Customer will give the Company not less than fourteen days’ written notice prior to any proposed change in the Customer’s name 
or other details. 

5.6 The Customer waives the right to receive a verification statement in respect of any financing statement or any financing change statement 
relating to the security interest. 

6. INSURANCE 
6.1 During the period between delivery and full payment for the Goods, the Customer will maintain sufficient insurance cover on them in the 

name of the Company as unpaid vendor against loss or damage from any cause. 

6.2 No loss or damage suffered by the Customer shall relieve the Customer of its obligation to pay the balance of the purchase price, or to 
observe all the other terms of these Conditions. During such a period the Customer will maintain the Goods in good condition. 

 

7. PAYMENT 
7.1 Payment for goods or services shall be made not later than the 20th day of the month following the date of the invoice (the due date). In the 

case of Goods which are delivered and installed in part-shipments the net invoice value of each part-shipment shall be paid in cash on the 
20th day after the end of the month in which such part-shipment is delivered. 

7.2 Interest may be charged on any amount owing after the due date at the rate of 1.5% per month or part month thereafter. 

7.3 If any payment is not made by the due date, the Company may withhold further deliveries, and the Company shall not be liable to the 
Customer for non-delivery of those goods. 

7.4 All expenses, costs of disbursements incurred by the Company in recovering any outstanding monies shall be paid by the Customer. 

7.5 The Company shall be entitled at any stage during the continuance of these Conditions to request such security or additional security as the 
Company shall in its discretion think fit 

7.6 If security or further security is requested, the Company shall be entitled to withhold the supply of any Goods or suspend any credit 
arrangements, until such security or additional security is given to the Company’s satisfaction. 

8. CLAIMS AND GUARANTEES 
8.1 Any complaints of short delivery or damage or loss in transit of any Goods must be made to the Company within fourteen (14) working days 

of delivery to the Customer. 

8.2 The Company shall have the option of repairing, replacing, or crediting the value of the Goods in respect of which any complaint made and 
proven. This shall fully discharge any legal liability the Company might otherwise have suffered. 

8.3 The Company will replace or repair at its own cost all Goods supplied to the Customer which are or become faulty due to defective materials 
or defective workmanship in the manufacture of the Goods, provided the Customer has notified the Company in writing of the fault within a 
period of twelve (12) calendar months from the date of shipment of the Good. In no event shall the Company be liable for any loss or damage 
more than the price received by the Company from the Customer in respect of the Goods. 

8.4 The Customer shall, as soon as practicable after discovering any such defect return the Goods to the Company, unless it has been agreed 
that the necessary replacement or repair shall be carried out on the Customer’s premises or on the premises where the Goods are installed. 

8.5 The Company shall not be liability for any loss or damage suffered by the Customer whether the same be direct or consequential or whatever 
caused by attributable to the failure or malfunctioning of any Goods supplied by it whether or not such is under guarantee at the particular 
time. 

9. LIABILITY 

9.1 To the maximum extent permitted by law, the Company shall be under no liability to the Customer in respect of defects in the Goods or 
Services supplied except as specified in these Conditions, nor shall it be responsible for any personal injury or damage or loss of any kind 
attributable to defects in such Goods or Services, and the Customer will keep the Company indemnified against any such claim. 

9.2 The Company shall not be liable for any indirect, special, or consequential loss or damage arising or suffered in respect of the Goods and/or 
Services, nor of any conditions, guarantees or warrantees whether expressed or implied by statute or at common law, which the Customer 
and the Company hereby contract out of to the maximum extent permitted by law. 

9.3 Where the Customer acquires the Company’s Goods and/or Services for the purposes of a business, the Customer agrees the Consumer 
Guarantees Act 1993 has no application to the contract created by these Conditions. 

9.4 The Customer shall indemnify and keep indemnified the Company against all proceedings, claims, demands, costs, and expenses whatsoever 
made against or incurred by the Company in respect of the Goods and/or Services sold hereunder or supplied by the Customer or its 
employees, agents, or representatives. 

9.5 The liability of the Company whether in contract, tort or otherwise for any loss, damage or injury arising directly or indirectly from any defect 
in or non-compliance with the Goods and/or Services or from any other breach of the Company’s obligations hereunder shall not in any event 
exceed any amount equivalent to the purchase price for the Goods and/or Services. 

9.6 Nothing contained in these Conditions shall be deemed to exclude/restrict any rights/remedies the Customer has under the Fair-Trading Act 
1986. 

10. RETURNS 
10.1 Goods returned for credit may be accepted or rejected at the sole discretion of the Company. 

10.2 Goods must be returned at the expense of the Customer, in good order and condition, unused, and in the original packaging. 

10.3 A 15% restocking fee is charged on all returns. 

10.4 Goods indented based on instructions received from the Customer, specially imported, or brought in or procured on behalf of the customer 
may not be returned. 

11. REPAIR AND EXCHANGE 
11.1 When available, reconditioned equipment may be substituted for Goods needing repair, in which case the charge will reflect the cost of 

repairing the defective item but will not exceed the cost of a new one. 

11.2 No repair or replacement shall extend the 12 (twelve) months guarantee period referred to in clause 8.3 on any Goods supplied. 

12. COPYRIGHT, PATENTS, TRADEMARKS & DESIGN RIGHTS 
12.1 Where the Company has followed any design instructions or specifications furnished or given by the Customer in respect of any Goods 

and/or Services, the Customer shall indemnify and keep indemnified against all damage, penalties, costs and expenses which the 
Company may incur or for which it may be liable through any work done in accordance with those instructions, designs or specifications 
which involve an infringement or alleged infringement of any copyright, patent, trademark, design or other intellectual property right. The 
Customer warrants that any designs, instructions, or specifications furnished or given by it shall not be such as will cause the Company 



through the execution of the contract to infringe any copyright, patent, design mark or other intellectual property right. 

12.2 In the event of any part of the Company’s Goods infringing any Letters Patent, Registered Design or Trade Mark, the specifications of 
which were published prior to the date of the quotation or tender or order and to which clause 11.1 does not relate, the Company will at 
its own expense, use all commercial endeavours to replace or modify such part with a non-infringing part, or procure for the Customer 
the right to use such part, provided that the Company is given full opportunity to conduct all negotiations in respect of such infringement 
claim. The Company shall not be liable for any losses arising from the use or non-use by the Customer of any infringing part. 

13. REMEDIES 
13.1 The Company shall be at liberty by notice in writing to the Customer to immediately suspend or cancel performance of the transaction 

contemplated by these Conditions if the Customer is declared bankrupt, or if the Customer is a company, if it be subject to a winding-up 
order or resolution. If a receiver or manager or receiver and manager of any of the Customer’s assets be appointed, or if the Customer 
shall commit any breach of or fail to perform any one or more of the terms of these Conditions, or shall fail to rectify or discontinue such 
breach or non-performance within seven (7) days after notice in writing by the Company to do so, the Company may by notice in writing 
terminate the contract contemplated by these Conditions forthwith, but any such termination shall not affect the liability of the Customer 
to the date of termination, nor shall it affect any other rights or remedies which the Company may have in consequence of any such 
breach or non-performance or event. 

13.2 The Company shall have all rights at law and in equity, in addition to the rights and remedies provided in these Conditions. The laws for 
the time being of New Zealand when applicable shall apply to the interpretation of these Conditions. 

14. FORCE MAJEURE 
14.1 The Company shall not be liable for failure to perform or complete any of its obligations due to any causes beyond the reasonable control 

of the Company including but not limited to restrictions on importing, refusal to issue import license, government direction, strike, lockout, 
labour disputes, refusal to handle goods, breakdown of plant, accidents, delay of transport, unavailability of materials, fire, explosion, 
local or national emergency, natural disaster, war, riot or civil commotion, international event or crisis. 

15. TERMINATION OF CREDIT 
15.1 The Company shall be entitled without notice to terminate any credit arrangement it may have made with the Customer in the event the 

Customer defaults on any of these Conditions, or for any other reason the Company deems fair. 
 

16. GENERAL 
16.1 If any part of these Conditions is found to be void or unenforceable by a court with competent jurisdiction, it will not affect the validity of the 

balance of these Conditions which shall remain valid and enforceable according to its terms. 

16.2 These Conditions constitute the full and complete understanding of the parties as to the subject matter hereof and supersedes any prior or 
contemporaneous oral or written communications with respect to the subject matter hereof. 

16.3 These Conditions will be governed by and construed in accordance with the laws of New Zealand. In relation to any legal action or 
proceedings arising out of or in connection with these Conditions (“Proceedings”), each party irrevocably submits to the exclusive jurisdiction 
of the courts of New Zealand and waives any objections to the Proceedings in any such court on the grounds of venue or on the grounds that 
the Proceedings have been brought in an inconvenient forum. 

 
PART B – SOFTWARE LICENSE AGREEMENT 
(where applicable) 

The Customer’s right to use any Software supplied by the Company included in the Goods is subject to the terms of the License granted in Part B of 
these Conditions. Accepting the Goods indicates your acceptance of the terms of this License. If you do not accept or understand these terms you 
should promptly return the Goods unused and intact to the Company together with proof of purchase. 

17. LICENSE 
17.1 The Company grants to the Customer a non-exclusive, revocable license, subject to the terms of this Agreement, to use the Licensed 

Software. The Company is permitted to sublicense the Licensed Software to the Customer. 

18. LIMITATIONS OF USE 
18.1 Authorised Sites. The license granted hereunder is site specific. The Customer will only use the Licensed Software at the location listed in 

the quotation or tender. 

18.2 Copies. The Customer may not copy Licensed Software, except that the Customer may make one copy of each Licensed Software 
programme for backup purposes and may make such copies onto RAM or ROM which are incidental to booting up the computers on which 
the Licensed Software is run. The Customer will not disable or circumvent any sentinel security provided with the Licensed Software. 

18.3 Reverse Engineering. The Customer will not decompile, disassemble, or reverse engineer Licensed Software or permit others to do so. 

18.4 Modification. The Customer may not merge, modify, adapt, or translate the Licensed Software or otherwise make any derivative works based 
on the Licensed Software. 

19. LIMITED WARRANTY 
19.1 The Company warrants that the diskettes on which the Licensed Software is furnished will be free from defects in materials and workmanship 

under normal use for a period of ninety (90) days from the date of shipment. 
19.2 The Company warrants the Licensed Software supplied to the Customer to be free from clerical errors and will perform the functions defined 

in the applicable specification supplied by the Company. 

19.3 The Company agrees to correct any such failure to perform by the Licensed Software which affects the functional performance of the Goods 
in which the programme is used, provided written notice of the failure is given to the Company within twelve (12) months of the date of 
shipment of the system of which the Licensed Software forms part, but not otherwise. The warranty in clauses 3.1, 3.2 and 3.3, and the 
obligation created in this clause 3.3, shall be inapplicable if the Licensed Software is used on or affected by computer hardware not supplied 
by the Company to the Customer. 

19.4 The Customer shall give the Company sole and complete control and administration of the software programming. The Company shall not 
allow any third party to deal with the Licensed Software. If the Customer breaches any condition in these Conditions, the Company shall not 
be liable for any software failure or defect in the performance of the Goods supplied. 

19.5 The warranties in Section 3 of Part B of these Conditions will become null and void if any programme or equipment with which it is used is 
modified or altered by any person other than the Company. 



20. LIMITATION OF DAMAGES 
20.1 In no event will the Company be liable to the Customer for any damages or loss including any lost profits, lost savings or other incidental 

or consequential damages or liability suffered arising out of the use or inability to use the Licensed Software, even if the Company or any 
authorised distributor of the Company has been or is advised of the possibility of such damages or for any claim by any other party. 

20.2 The provisions of Part B of these Conditions shall always be read subject to the provisions of Section 8 of Part A of these Conditions. 

21. NON-TRANSFERABILITY 
21.1 The Customer may not rent, sub-license, lend, extend or otherwise transfer in whole or in part the Licensed Software, this Agreement or 

any right or license granted hereunder, but the Customer may assign its rights under this Agreement provided that it obtains prior written 
permission by the Company (which will not be unreasonably withheld), and requires the assignee to execute a license agreement with 
the Company on terms and conditions substantially identical to those in this Agreement. 

22. TERM AND TERMINATION. 
22.1 The license provided under this Agreement is effective until terminated. The Company may terminate the license granted to the Customer 

immediately upon breach of this Agreement by the Customer. The Customer may terminate this Agreement at any time. Upon 
termination, the Customer will destroy the Licensed Software and all relevant documentation together with all copies, modifications, and 
merged portion in any form, or will return such materials to the Company at the Company’s request. 

23. AUDIT 
23.1 In furtherance of the Company’s rights under this Agreement, the Company may, at its expense and without notice to the Customer, but 

during the Customer’s regular business hours, enter upon the Customer’s premises to audit the number of copies made under this 
License and the Customer’s compliance with the other provisions of this Agreement. 

24. EXPORT OF SOFTWARE. 
24.1 The Customer may not under any circumstances transfer or transport the Licensed Software or any portion thereof outside of New 

Zealand. 
 
 
 


